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mention them briefly here to complete our overview of other statutes governing 


particular areas of information relating to the national security, 


t 


VIII. Conctusron: Room ror Improvement 


The basic espionage statutes are totally inadequate, Even in their treat- 
ment of outright spying they are poorly conceived and clumsily drafted, The 
gathering and obtaining offenses of subsections 793(2) and 793(b) have no 
underlying purpose that could not be served by more precise definition of at- 
tempts to violate the transmission offenses of subsection 794(a), No subsection 
of the general provisions of sections 793 or 794 has an easily understood culpa 
bility standard, Subsections 794(2), 703(a) and 793(b) employ “intent or 
reason to believe information is to be tsed to the injury of the United States 
or to the advantage of any foreign nation.” Surely, however, Congress did not 
wish to subject negligent conduct to the death penalty by using the words 
“reason to believe”; nor is it clear what is meant by “is to be used” or “ad- 
vantage” and “injury.” 

Subsection 793(c) is another puzzle. The culpability required turns on 
the meaning of the phrase “for the purpose aforesaid.” The two sections im- 
mediately preceding it, subsections 793(a) and (b), state that conduct done 
“for the purpose of” obtaining information respecting the national defense, 
and with intent or reason to believe, is criminal. In light of the prior use of 
“purpose” and “intent” as separate requirements, the common-sense reading 
of subsection 793(c) is that “for the purpose aforesaid” means only “for the 
purpose of obtaining national defense information” and not “intent and reason 
to believe.” Yet all the evidence we have found indicates agreement by both 
Congress and the Executive Branch that subsection 793(c) requires the same 
culpability as subsections 793(a) and (b). : 

Then, there are the mysteries of the term “willfully” in subsections 793 
(d) and (e) and the added twist that a special “reason to believe” culpability re- 
quirement that allegedly protects in special fashion those who disclose “in- 
formation,” but not documents, is itself a problematic distinction. The phrase 
adds content to the law. however, only if the rest of the statute is read so 
broadly as to be clearly unconstitutional. Finally, there is 794(b)’s intent 
standard, which can be given a clear interpretation—intent means conscious 
purpose—only by making the statute paradoxical. Why did Congress choose 
to subject publications to controls pursuant to a standard that so rarely will 
be met? Why should actions taken by publications with the purpose of further- 
ing foreign interests by disclosing national defense secrets not be criminal ex- 


cept in time of war? In light of this compahno wee ercReleaisie 20a Ad : 


it is somewhat ironic to recall the confident assertions in Gorin that the vague 
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‘parameters of “national defense information” may be ignored because scienter 


is required. 

The difficulty in Anding the proper application of the laws to clandestine 
csptonage is minor compared to the incredible confusion surrounding the issue 
of criminal responsibility for collection, retention, and public disclosure of de- 
ferise secrets, In essence, a choice must be made between giving effect cither to 
broad statutery language designed in the Executive Branch or to the consid- 
erable evidence spread over a half-century that Congress wanted much more 
limited prohibitions. The choice is particularly difficult since the evidence of 
congressional intent is not absolutely clear. Issues were not precisely under- 
stood by lawmakers who were often unenlightened and at cross-purposes with 
one another over the meaning of basic terms. Nevertheless, on the issue of the 
criminality of public debate, one proposition is, in our view, unquestionable: 
neither the Congresses that wrote the laws nor the Executives who enforced 


’ them have behaved in a manner consistent with the belief that the general es- 


pionage statutes forbid acts of publication or conduct leading up to them, in 
the absence of additional and rarely present bad motives. 

Regardless of the proper construction of the current statutes, it is time 
for clarification by legislation that treats the problem anew. The ambiguity of 
the current law is tolerable only because the limits of the right to disclose 
and publish have been so rarely tested. This pressing to the limits is, in a sense, 
the deeper significance of the publication of the Pentagon Papers. It symbolizes 
the passing of an era in which newsmen could be counted upon to work within 
reasonably well understood boundaries in disclosing information that politicians 
deemed sensitive. As remarkable as the constant flow of leaked information from 
the Executive Branch since the classification programs were implemented## js 
the general discretion with which secret information has been used*™4 (attesting 


‘to the naturally symbiotic relationship between politicians and the press). The 


New York Times, by publishing the Papers, did not merely reveal a policy de- 
bate within the Executive Branch; it demonstrated that much of the press was 
no longer willing to be merely an occasionally critical associate devoted to 
common aims, but intended to become an adversary threatening to discredit 
not only political dogma but also the motives of the nation’s leaders. And if the 
Times should be discreet, some underground newspaper stands ready to pub- 
lish anything that the Times deems too sensitive to reveal.4! 


413. See Tue New Yorx Times Company v. Unirao States: A DocuMENTARY 
History 397 (Comp. by J. Goodale, i971) (afidavit of Max Frankel) (1971). 

4l4, The most famous recent case is the New York Times’ decision not to report 
the upcoming Bay of Pigs venture. S. Uncar. Tue Parrrs axp Tun Parras 101-02 
(1972). More significant perhaps, the United States fought World War IL without any 
oficial censorsh 


ip of s 
4 A-RDP 8080.1 268A GAD EOON TAAAG-diaims that the United States has had remarkable 


Success in breaking the codes of the U.S.S.R., a matter of great importance if true. See 


US. Electronic Espionage: A Memoir, Ramranrs, August, 1972, at 38, 
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